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ATloN No "<*fi/

................ "ffl*

LEASE AGREEMENT dated as of August 20 _, 19 79
between BRAE CORPORATION, a Delaware corporation ("Lessor"),
and and CARGILL, INCORPORATED *
a Delaware

L, INCORPORATED
corporation ("Lessee")

RECITAL

Lessor and Lessee have entered into a Shipper
Agreement dated as of the date hereof (the "Shipper Agreement")
with re'spect to the railroad cars (the "Cars") shown on the
Equipment Schedule (the "Schedule") attached to this Lease.
The Shipper Agreement provides that, upon the occurrence of ;

certain events, this Lease shall without further act become
effective with respect to the Cars affected by those events.

THE PARTIES AGREE AS FOLLOWS:

1 . Lease

Lessor
agrees to lease from
terms and subject to
which become subject
"Leased Cars".

agrees to lease to Lessee and Lessee
Lessor the Cars in the events, upon the
the conditions set forth herein. Cars
to this Lease are referred to herein as

2. Term

The term of the Lease with respect to each Leased
Car shall commence upon the Effective Date and shall terminate
when the term of this Lease combined with the period for which
the Shipper Agreement was in effect with respect ev-ery Car,
shall equal at least five years, provided, however, that the
term hereof shall not extend for a period greater than five years

3 • Delivery and Acceptance

A Car shall be deemed to have been delivered
to and accepted by Lessee and to become a Leased Car



immediately upon the occurrence with respect to such Car of the
events specified in Section 8 or 19 of the Shipper Agreement
(the "Effective Date").

4. Markings

A. As promptly after the Effective Date as practic-
able Lessee shall, at its expense, cause each Leased Car to be
marked clearly and conspicuously to show the interest of Lessor
or any secured party or any assignee of either thereof in such
Leased Car. Any such secured party or assignee may from time
to time, at its expense, require new or changed markings to be
placed on the Leased Cars disclosing its interest in the Leased
Cars. If any of such markings shall be removed, defaced or
destroyed, Lessee shall cause it to be restored or replaced
immediately at Lessor's expense.

B. Other than as required by Section 4A, Lessee
shall not place, or permit to be placed, upon the Leased Cars
any lettering or marking of any kind without Lessor's prior
written consent, except that for the purpose of evidencing
the operation of the Leased Cars in Lessee's service, Lessee
may board, placard or stencil the Leased Cars with the report-
ing marks and such other information as required by the rules
of the Association of American Railroads ("AAR").

5. Fixed Rent

The monthly fixed rent with respect to each
Leased Car is specified in Paragraph 1 of the Schedule. Fixed
rent shall commence to accrue for each Leased Car on the
Effective Date and shall continue to accrue throughout the term
of this Lease, unless such Leased Car is removed from service
without replacement as provided in Section 9E or destroyed as
described in Section 10. The first fixed rent payment for
each Leased Car shall be made on the last day of the month in
which the Effective Date occurs and shall be in an amount
equal to one-thirtieth of the monthly fixed rent, multiplied
by the number of days from the Effective Date through and
including the last day of such month. Subsequent payments
of fixed rent shall be made in advance on or before the
first day of each succeeding month during the term of this
Lease. The last payment of fixed rent shall be in an amount
equal to one-thirtieth of the monthly fixed rent, multiplied by
the number of days from the first day of the final month-
through and including the termination date of this Lease.
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6. Additional Rent

A. On or before April 1 of each year, Lessor
shall determine the total number of miles that each Leased Car has
traveled (loaded and empty) during (i) the preceding calendar
year ("Full Year") or (ii) in the case of any calendar year in
which the Effective Date (unless it.is January 1) or the
termination date (unless it is December 31) occurs, that
portion of the year during which such Leased Car is leased
pursuant to this Lease ("Partial Year").

B. For each Leased Car traveling more miles
during any Full Year or Partial Year than the number of miles
set forth in Paragraph 2 of the Schedule, Lessee will pay to
Lessor as additional rent the applicable amount set forth in
Paragraph 2 of the Schedule. The determination of trie total
number of miles traveled by each Leased Car during any Full
Year or Partial Year shall be made by multiplying by two the
total number of miles that such Leased Car traveled while
loaded, unless Lessor has in its possession information suf-
ficient to ascertain more precisely the total mileage traveled
by such Leased Car.

C. Lessee shall report regularly to Lessor
movements of the Leased Cars, giving the date, destination and
routing of the Leased Cars and loading and unloading informa-
tion, together with other information regarding the Leased Cars
which Lessee may receive from railroads or other sources.

7. Allowances

A. Any mileage allowances or other compensa-
tion payable by railroads for use of the Leased Cars ("Al-
lowances") shall be collected by Lessor.

B. Insofar as applicable laws and regulations
permit, Lessee (unless an Event of Default specified in
Section 20 shall have occurred and be continuing) shall be
entitled to all Allowances collected by Lessor from railroads
as a credit against fixed rent and additional rent, but in no
event shall such credit exceed the total of fixed rent and
additional rent payable by Lessee during the term of this
Lease.

8. Use of Cars

A. Lessee agrees, to the extent possible, to
use the Leased Cars so that mileage under load will equal or
exceed mileage empty on each railroad over which the Leased
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Cars move. In the event that empty mileage should exceed
loaded mileage on any railroad and Lessor should be notified by
such railroad to equalize mileage or to pay for such excess,
Lessee shall equalize such excess empty mileage within the time
limit established by the railroad or pay Lessor for such excess
at the rate established by the applicable tariff.

B. Lessee shall use the Leased Cars predomi-
nantly within the continental United States of America. Lessee
agrees that, if any of the Leased Cars are used outside the
continental United States of America, Lessee shall reimburse
Lessor for any customs, duties, taxes or other expenses re-
sulting from such use.

9. Maintenance

A. Lessee will preserve the Leased Cars in good
condition and will not alter the physical structure of any
Leased Car without the prior written consent of Lessor. Lessee
agrees to give Lessor prompt written notice of the need to
repair or perform maintenance upon any Leased Car.

B. Except as otherwise provided in this Sec-
tion 9, Lessor shall, at its expense, maintain the Leased Cars
in good condition and repair in accordance with the Code of
Rules Governing Condition of and Repairs to Freight and
Passenger Cars for the Interchange of Traffic ("Code of
Rules") and. the rules and regulations of the Federal Railway
Administration. All manufacturers' warranties with respect
to the Leased Cars shall inure to the benefit of Lessor.

C. Lessor's obligation to maintain the Leased
Cars under Section 9B shall not extend to mandatory changes in
the design of any Leased Car, its components, configurations or
safety appliances or other changes required by legislation or
regulations effective after the Effective Date. In the event
of such a change, Lessor may but need not terminate this
Agreement with respect to those Leased Cars to which it is
applicable. Lessor's maintenance obligation shall not extend
to repair or maintenance required as a result of, or attri-
butable to: (i) defects in the manufacture or workmanship of
any Leased Car or any component thereof or any material in-
corporated therein by the manufacturer thereo.f or by any
person other than the Lessor, its agents or representatives;
(ii) damage caused by Lessee, its agents or representatives or
any third party (other than a railroad), or while any Leased
Car is in Lessee's possession; (iii) damage caused to any
Leased Car by any corrosive or abrasive substance loaded
therein or used in connection therewith; (iv) damage caused to
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any Leased Car by open flames, vibrators, sledges or other
similar devices during loading or unloading; (v) excessive or
unbalanced loading; and (vi) special interior linings, interior
loading devices and removable parts.

D. Lessor shall forward to Lessee.any bills for
repairs made to the Leased Cars by railroads because of damage
caused in any of the circumstances set forth in Section 9C,
and Lessee shall promptly pay such bills. In the case of
damage to the Leased Cars which is the responsibility of a
railroad under the Code of Rules, Lessor shall perform the
necessary repairs and shall prepare and submit such documents
and take such other actions as are necessary to recover the
cost of such repairs in accordance with the Code of Rules.
Lessor shall be entitled to any costs so recovered.

E. If any Leased Car is (i) unavailable for use
as a result of less than complete destruction or failure of
Lessor properly to maintain and repair such Leased Car for any
reason not specifically excepted in Section 9C and (ii) reported
by Lessee to Lessor as in need of repair, fixed rent for such
Leased Car shall abate from the fifth day after the date when
such Leased Car is so reported until it is repaired and returned
to service or replaced by another railcar. Lessor may, at its
option, terminate this Lease as to any such Leased Car and, in
that event, such Leased Car need not be repaired or replaced.
Lessor shall have the right, but shall not be obligated, to
substitute for any Leased Car which shall be damaged or destroyed
another railcar of a similar type, capacity and condition.

10. Destruction of Cars

Responsibility for loss, destruction, or damage
to the Leased Cars shall be as fixed by the then prevailing
Code of Rules. The Code of Rules shall establish the rights,
obligations and liabilities of Lessor, Lessee and any railroad
subscribing thereto and moving the Leased Cars over its lines
in respect of all matters to which the Code of Rules relates.
In the event that any Leased Car is lost, damaged or destroyed
while on the tracks of Lessee, any private track or on t'he
tracks of a railroad that does not subscribe to the Code of
Rules, or in the event that any Leased Car is damaged by any
commodity transported or stored in it, such repairs, renewals
or replacements as may be necessary to replace such Leased Car
to place it in good order and repair shall be at the expense of
Lessee, provided that in the event of destruction of or ir-
reparable damage to any Leased Car, Lessee shall promptly pay
to Lessor, at Lessor's option, the value of such Leased Car in
accordance with the Code of Rules. Lessor and Lessee agree to
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cooperate with and to assist each other in any manner reasonably
necessary to establish proper claims against third parties
responsible for loss, destruction or damage to the Leased
Cars.

11. Indemnities

A. Except as otherwise provided in Section 10( .
Lessee agrees to indemnify and hold harmless Lessor from and
against all losses, .damages, injuries, liabilities, claims and
demands whatsoever (whether as a result of damage to the Leased
Cars or injury to third parties or their property) and any
expense in connection therewith (including legal fees), arising
out of the use or operation of the Leased Cars during the term
of this Lease.

B. Lessor shall not be liable for any loss of
or damag.e to any commodities loaded or shipped in the Leased
Cars. Lessee agrees to assume responsibility for, to indemnify
Lessor against and to hold Lessor harmless from, any claim in
respect of such loss or damage and to assume responsibility for
any damage caused to any Leased Car by such commodites.

12. Insurance

A. Lessee shall maintain (or cause'to be
maintained) during the term of this Agreement policies of
property damage and public liability insurance (or programs of
self insurance) on the Leased Cars in such form and amount and
covering such risks and with such deductibles as are reasonably
satisfactory to Lessor.

B. Lessee covenants that it will not do any act
or voluntarily permit any act to be done whereby any insurance
on the Leased Cars (whether maintained by Lessee or Lessor)
shall or may be suspended, impaired or defeated. In the event
that any Leased Car shall be lost, destroyed, or irreparably
damaged from any cause whatsoever during the term of this
Agreement, Lessor and Lessee shall proceed diligently and
cooperate fully with each other in the recovery of any.and all
proceeds of insurance applicable thereto.

13. Disclaimer, of Warranties

EXCEPT AS PROVIDED IN SECTION 9, LESSOR MAKES NO ^
EXPRESS OR IMPLIED WARRANTIES OF ANY KIND, INCLUDING WARRANTIES
OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE, WITH
RESPECT TO THE CARS. LESSOR SHALL IN NO EVENT BE LIABLE FOR
INCIDENTAL OR CONSEQUENTIAL DAMAGES OR FOR ANY LOSS ARISING IN
STRICT LIABILITY.
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14. Investment C r e d i t

Lessee recognizes that Lessor will utilize the
investment credit afforded in respect of the Cars by Sections 38
and 46 through 50 of the Internal Revenue Code. Lessee agrees
that it will not commit any act, or fail to take any act, as a
result of which Lessor shall lose the benefit of all or any
portion of such investment credit.

15. Taxes

A. Lessor shall be responsible for and shall
pay all property taxes levied upon the Leased Cars and file all
property tax reports and returns relating thereto. .

B. Lessor shall not be responsible for the
payment of any tax, tariff, duty, customs, switching, demurrage
or other charge made by any governmental agency, railroad or
other person in respect of any Leased Car, except as provided
in Section 15A. Lessee agrees to pay or reimburse Lessor
promptly for any such tax, tariff, demurrage or other charges.

16. Assignment; Subordination; Title

A. Lessor's rights hereunder may be assigned,
mortgaged or otherwise transferred, either i'n whole or in part,
and Lessor may assign, mortgage or otherwise transfer title to
any Leased Car with or without notice to Lessee.

B. This Lease and all of Lessee's rights under
this Lease, and all rights of any person who claims rights
under this Lease through Lessee are subject and subordinate to
the terms, covenants and conditions of all chattel mortgages,
conditional sales agreements, assignments, equipment trust
agreements, finance leases or other security documents covering
the Cars or any of them heretofore or hereafter created and.
entered into by Lessor and to all of the rights of any such
chattel mortgagee, assignee, trustee, owner or other holder of
interest in the Cars. In the event of any such assignment,
mortgage or transfer, Lessee agrees to execute any and all
documents required by the assignee, mortgagee or transferee to
confirm such third party's interest in and to the Cars and this
Lease, and to confirm the subordination provisions contained in
this Section 16B.

C. Lessee acknowledges and agrees that by
execution of this Lease it does not obtain and by payment and
performance hereunder it will not obtain, title to any Car or
any interest therein, except solely as lessee hereunder. Lessee
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shall keep the Leased Cars free from all encumbrances, liens
and security interests of all kinds (other than those granted
by Lessor), which could adversely affect Lessor's title thereto.

D. Without limiting the generality of Sections
16A and B, Lessor may assign this Lease as it relates to
specified Cars to the owner of such Cars, provided that
Lessor assigns the Shipper Agreement as it relates to such
Cars to their owner and Lessor or one of its affiliates
enters into a management agreement with such owner relating
to its Cars. Upon delivery to Lessee of a notice signed by
Lessor regarding such assignment and the effectiveness of
the related management agreement, (i) the term "Lessor" when
used herein shall mean with respect to the Cars covered by
such management agreement, the owner of such Cars, (ii*)
Lessor shall be relieved of all of its obligations and
liabilities under this Lease relating to such Cars and (iii)
Lessee with respect to such Cars shall look solely to the
owner of such Cars for the performance of Lessor's obligations
hereunder. Lessee agrees that any such assignment may
relate to one, some or all of the Cars subject to this
Agreement.

17. Sublease

Lessee shall not transfer, sublease, pledge, or
assign this Lease or any Car (by operation of law or otherwise),
without the prior written consent of Lessor, Lessee agrees
(i) that no sublease shall permit any substantial use of the
Leased Cars outside of the continental United States of America,
(ii) that no sublessee shall be a tax exempt organization or
governmental unit and (iii) that all subleases shall be ex-
pressly subordinate as provided in Section 16B. No sublease
shall in any way relieve Lessee from its obligations to Lessor
under this Lease.

18. Complia n c e w i t h Re g u1a t i o n s

A. On the Effective Date the Leased Cars will
conform to the applicable specifications, to all governmental
laws and regulations and to all standards recommended by the
AAR for railroad equipment of the same type as the Leased Cars.
Except as provided in Section 18B, Lessee shall, at its own
expense, comply with all governmental laws and regulations and
with the Code of Rules with respect to the use, maintenance,
and operation of the Leased Cars. Lessee shall be responsible
for obtaining all necessary railroad permissions, approvals and
consents for use of the Leased Cars and shall bear all risk of
failure to obtain such permissions, approvals and consents and
of cancellation thereof. Lessor shall take all actions reason-
ably requested by Lessee in order to assist Lessee in obtaining
such permissions, approvals, or consents.
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B. In case any equipment or appliance on any
Leased Car shall be required to be changed or replaced in order
to comply with applicable laws or regulations or the Code of
Rules, Lessor agrees to cause such changes or replacements to
be made at its expense, subject to Section 9C.

C. Any part or parts installed or replacements
made upon any Leased Car by Lessor or Lessee shall be con-
sidered accessions to such Leased Car, and title thereto shall
immediately vest in Lessor without further act.

19. Inspections

Lessee will make the Leased Cars available to
Lessor or any secured party or any assignee of either .* thereof
at any reasonable time on- request for maintenance inspection
and for regular maintenance in accordance with Lessor's main-
tenance responsibility. Lessee will be responsible for all
costs of transporting the Leased.Cars to maintenance facilities.

20. Events of Default

A. The occurrence of any of the following shall
constitute an Event of Default:

(i) the failure by Lessee to make any
payment of fixed rent or additional rent or other
amount required to be paid by Lessee under this
Lease within five days after the date such payment
is due;

(ii) the breach by Lessee of any agreement
or covenant contained in this Lease, which is not
cured within ten days after notice thereof from Lessor
to Lessee;

(iii) any act of insolvency or bankruptcy
by Lessee or the filing by or against Lessee of any
petition or action under any bankruptcy, reorganization,
insolvency or moratorium law, or any other law for
the relief of, or relating to, debtors; or

(iv) any attempt by Lessee, without Lessor's
consent, to assign, sublease or transfer this Lease
or any interest in or the right to .use or possession
of the Cars.

B. Upon the occurrence of any Event of Default,
Lessor may, at its option:
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(i) proceed by appropriate court action at
law or in equity to enforce specific performance by
Lessee of this Lease and/ or to recover damages for
breach hereof; or

(ii) terminate this Lease, whereupon all
rights of Lessee to the use of the Cars shall absolutely
cease and terminate as though this Lease had never been
made, and all fixed rent not theretofore due and payable
with respect to the Leased Cars shall forthwith become
due and payable.

Upon the occurrence of an Event of Default, Lessor
may exercise its remedies with respect to some or all of the
Leased Cars. Lessee shall be liable for all reasonable attorneys'
fees and other costs and expenses incurred by reason of the
occurrence of any Event of Default or the exercise of Lessor's
remedies with respect thereto, including all costs and expenses
incurred in connection with the return of any Leased Car. The
remedies provided in this Lease in favor of Lessor shall not be
deemed exclusive, but shall be cumulative and may be exercised
concurrently or consecutively, and shall be in addition to all
other remedies existing at law or in equity. To the extent
permitted by applicable law. Lessee hereby waives any mandatory
requirements of law, now or hereafter in effect, which might
limit or modify the remedies herein provided.

21. Return of Leased Cars

Upon termination of this Lease with respect to any
Leased Car unless the Shipper Agreement is concurrently becoming
effective pursuant to Section 19 thereof with respect to each
Leased Car, Lessee, at its expense, shall return such Leased
Car to Lessor at any location reasonably specified by Lessor
within 1000 miles of the point at which Lessor originally
delivered such Leased Car to Lessee under the Shipper
Agreement. Such Leased Car shall be (i) empty and free from
residue, (ii) in such .condition as will permit Lessor
immediately to sell or relet it without repair (other than
repairs that Lessor is required to make pursuant to Section
9) and (iii) in compliance with all applicable laws and
regulations. Lessee shall reimburse Lessor on demand for
the cost of cleaning any returned Leased Car. In the event
that any Leased Car is not redelivered to Lessor on or
before the termination date of this Lease, all of the
obligations of Lessee under this Lease with respect to such
Leased Car shall remain in full force and effect until such
Leased Car is redelivered to Lessor; provided, however, that
the fixed rent for such Leased Car after the termination
date shall be 150% the fixed rent for such Leased Car
specified in the Schedule.
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22. M i see11a ne o u s

A. Each party agrees to execute the documents
contemplated by this Lease and such other documents as may
reasonably be required in connection with this Lease.

B. This Lease shall be governed by the laws of
the State of Minnesota.

C. No failure or delay by Lessor to exercise
its rights or remedies hereunder shall constitute a waiver or
otherwise affect or impair any right, power or remedy available
to Lessor.

D. Headings to the sections of this Lease are for
the convenience of reference only and do not form a part of this
Lease and shall not in any way affect the interpretation hereof.

E. No explanation or information by either of the
parties shall alter or affect the meaning or interpretation of
this Lease and no modification or amendment to this Lease shall
be valid unless in writing and executed by both parties.

F. All notices hereunder shall be in writing
and shall be deemed given when delivered personally or 72 hours
after deposit in the United States mail, postage prepaid
certified or registered addressed to the other party at the
following address: if to Lessor: Brae Corporation, Three
Embarcadero Center, San Francisco, California 94111, Atten-
tion: Director of Operations; or if to
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Lessee: CARGILL, INCORPORATED

/Attention:

IN WITNESS WHEREOF, the parties have executed this
Lease as of the date first above written.

LESSOR:

BRAE CORPORATION

Title vicepresi

Date August 20. 1979

LESSEE:
CARGILL, INCORPORATED

John 1. MogusTi, Division Vice Proeictcnt

Date August 29, 1979
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EQUIPMENT SCHEDULE (reverse side)

1. Fixed Rent

The monthly fixed rent for each Leased Car shall
be $494 per month.

2. Additional Rent

The additional rent for each Leased Car^for a
Full Year shall equal two cents ($.02) multiplied by the number
of miles which such Leased Car has travelled in excess of
40,000 miles during such Full Year, prorated for Partial Years.

The additional rent for each Leased Car for each
Partial Year shall be calculated by (i) dividing the total
number of days during which such Leased Car was provided by
Lessor to Lessee during such Partial Year (the "Total Car
Days") into the total number of miles that such Leased Car
travelled during such Partial Year, and (2) subtracting there-
from the figure 109.59. If the resulting figure ("Excess
Average Daily Mileage") is positive, then additional rent shall
be payable for-such Partial Year and shall equal the' following:

(Excess Average Daily Mileage) x (Total Car Days) x ($.02)

All computations pursuant to this Paragraph 3 shall include
days and miles during which the Leased Cars were subject to
either this Lease or the Agreement.
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STATE OF CALIFORNIA )
CITY AND COUNTY OF SAN FRANCISCO )

appeared
being by me duly nswrnsay s
of Brae Corporation, and that
Lease Agreement, Equipment
signed on behalf of such corporation,
its Board of Directors, and he acknowledged

before me personally
er sp-nally ̂ kno^/n-^who.t o m

that he is _
the foregoing Shipper Agreement,

Schedule and Riders No. _ were
as agent, by authority of

that the execution
of such instruments were the free acts of such corporation

OFFICIAL SEAL
AAlREtlA R. ABBO

NOTARY PUBLIC - CALIFORNIA

SAM FRANCISCO COUNTY
My comm. expires FEB 25, 1983 s

*̂*2 ";.r~<ya^—^A

{Nota r ia l Seal)

Nota ry Public

My Commission Expires

STATE OF
COUNTY O

MINNESOTA
HENNEPIN

appeared
being by

On this 29th day of
John 0. Moaush

August. 1979 , b e fo r e me
me persona l ly., to

i-s Division Vice Presi'dpnt.

per sonally
k n o w n , who,

*»-me duly sworn says that he __
, and that the foregoing Shipper Agreement,

Equipment Schedule and Riders No. were
of such corporation by authority oHits Board
he acknowledged that the execution of such

free acts of such corporation.

Lease Agreement,
signed on behalf
of Directors, and
instruments were the

n AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

MARLEEN A.'ROPER
lr!KB NOTARY PUBLIC-MINNESOTA

HENNEPIN COUNTY
My Commission Enpires Jan. 9. 1985.

(Notarial Seal)

N o t a r y Public

Commission expires 1/9/85~
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